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veneration due to him. It does not prohibit the fullest inquiry and 
the freest discussion for all honest and fair purposes, one of which 
is the discovery of truth. It admits the freest inquiry, when the 
real purpose is the discovery of truth, to whatever result such in- 
quiries may lead. It does not prevent the simple and sincere avowal 
of a disbelief in the existence and attributes of a supreme, intelligent 
Being, upon suitable and proper occasions. And many such occasions 
may exist; as where a man is called as a witness, in a court of jus- 
tice, and questioned upon his belief, he is not only permitted, but 
bound, by every consideration of moral honesty, to avow his unbe- 
lief, if it exist. He may do it inadvertently in the heat of debate, 
or he may avow it confidentially to a friend, in the hope of gaining 
new light on the subject, even perhaps whilst he regrets his unbelief; 
or he may announce his doubts publicly, with the honest purpose of 
eliciting a more general and thorough inquiry, by public discussion, 
the true and honest purpose being the discovery and diffusion of 
truth. None of these constitute the wilful blasphemy prohibited by 
this statute.' 

"Taking this to be the true meaning, intent, and construction of the 
statute, the court declared that it was not repugnant to the consti- 
tutional Declaration of Rights, and further declared: 

" 'That the article is to be expounded with reference to every other 
clause and provision of the Constitution, and to its whole spirit and 
character as a system of government, to be gathered from all its 
constituent parts, and from the existing laws, the known prevailing 
principles, and other circumstances of the times in which it was made 
and adopted.' 

"Adopting this conclusion because it is based upon sound principles 
and supported by convincing logic, we have no hesitation in saying 
that the statute under consideration in no manner conflicts with our 
state constitutional guaranty of religious freedom and freedom of 
speech. The constitutional guaranties found in article 1 of the 
Amendments to the federal Constitution have no application to the 
constitutionality of our statute here being considered; for it is there 
provided only that Congress shall make no law restraining religious 
freedom or freedom of speech. Congress did not enact this statute. 
The federal Declaration of Rights not only restrains Congress from 
enacting any statute restraining religious freedom or freedom of 
speech, but, by necessary implication, leaves those matters to be 
dealt with by the sovereign power of the several states. These ex- 
ceptions are unavailing to the respondent. United States v. Crutk- 
shank, 92 U. S. 551, 23 L. Ed. 589." 



Intoxicating Liquors — Evidence Obtained by Unlawful Search. — 

In Dukes v. United States, 275 Fed. 142, the Circuit Court of Ap- 
peals, Fourth Circuit, held that where a sheriff and his deputy, with- 
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out a warrant of arrest or search warrant, entered defendant's house 
through an open door, and seized whisky which was on a table by 
which defendant was standing, the fact that defendant did not ob- 
ject, or that he then said they might look around, which they did, 
finding more in another building, did not make the search or seizure 
lawful, nor to render the evidence so procured admissible against de- 
fendant in a criminal prosecution. 

The court said in part: "Section 3296 of the Revised Statutes, to- 
gether with certain other sections, of what are known as the Internal 
Revenue Laws, are repealed by the National Prohibition Act. com- 
monly known as the Volstead Act (41 Stat. 305). See United States 
v. Boze Yuginovich, 254 U. S. — , 41 Sup. Ct. 551, 65 L. Ed. — , de- 
cided by the Supreme Court of the United States, October term, 
1920; also Reed v. Thurmond, which was decided by this court No- 
vember 24, 1920, and reported in 269 Federal Reporter, 252. 

"These decisions however, do not seem to affect this case for the 
reason that the acts upon which the alleged offense of the defendant 
is based were committed on December 25, 1919. The National Pro- 
hibition Act did not become the law until January, 1920, and the 
reservation in the said act, as we understand the decision of the Su- 
preme Court in the case above cited, preserves the right to prosecute 
offenses against the existing laws where the acts were committed be- 
fore the National Prohibition Law become effective. * * * 

"In Gouled v. United States, 254 U. S. — , 41 Sup. Ct. 261, 65 L. 
Ed. — , in which the opinion was rendered by the Supreme Court of 
the United States on the 28th of Feburary, 1921, this question of un- 
reasonable searches and seizures is fully discussed. Gouled and an 
other were indicted for a conspiracy to defraud the United States in 
one count, and in another for the use of the mails to promote a 
scheme to defraud. On the trial of Gouled the prosecution proposed 
to offer in evidence certain papers, which had theretofore been sur- 
reptitiously taken from the office of the defendant by one acting un- 
der the direction of the intelligence department of the army. The 
trial court admitted the papers on the ground that they were ob- 
tained without the use of force or illegal coercion. In this connec- 
tion the court says: 

" 'The prohibition of the Fourth Amendment is against all unrea- 
sonable searches and seizures, and if for a government officer to ob- 
tain entrance into a man's house * * * by force or illegal threat 
or show of force amounting to coercion, and then to search for and 
seize his private papers would be an unreasonable and therefore pro- 
hibited search and seizure, as it certainly would be, it is impossible 
to successfully contend that a like search and seizure would be a 
reasonable one if only admission were obtained by stealth instead 
of by force or coercion. The security and privacy of the home or 
office and of the papers of the owner would be as much invaded, and 
the search and seizure would be as much against his will, in the one 
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case as in the other, and it must therefore be regarded as equally in 
violation of his constitutional rights.' 

"It is further contended that the acquiescence of the defendant in 
what the witnesses had done, and his permission, as it is alleged, for 
them to look around, takes this case without the scope of the case 
above cited. We feel constrained to disagree to this proposition. It 
is reasonable to conclude that the defendant, in the presence of the 
sheriff of the county and his deputy, who were in his dwelling and by 
their action making it known to him that they were seeking evi- 
dence in aid of a criminal charge against him, was in a state of mental 
trepidation. He was no doubt overawed by the presence of these two 
officers under the circumstances; therefore what he said or did should 
not be used to his disadvantage in a subsequent trial of the case in 
which evidence against him was being sought. Besides, in our opin- 
ion, the sheriff of the county, accompanied by one of his deputies, 
making entry without authority into the home of a citizen, is such a 
show of force as is contemplated by the decision of the Supreme 
Court in the Gouled Case. 

"The Fourth Amendment to the Constitution prohibits unreason- 
able searches and seizures, and the Fifth Amendment protects an ac- 
cused person from being compelled to testify against himself. A 
close relation therefore exists between these two amendments, and it 
is well said by Justice White, afterwards Chief Justice, in delivering 
the opinion of the Supreme Court of the United States in the case of 
Bram v. United States, 168 U. S. 532, 18 Sup. Ct. 183, 42 L. Ed. 568, 
commenting upon the decision in Boyd v. United States, 116 U. S. 
616, 6 Sup. Ct. 524, 29 L,. Ed. 746, referring to the two amendments: 

" 'That both of these amendments contemplated perpetuating, in 
their full efficacy, by means of a constitutional provision, principles 
of humanity and civil liberty, which had been secured in the mother 
country only after years of struggle, so as to implant them in our in- 
stitutions in the fullness of their integrity, free from the possibilities 
of future legislative change.' 

" 'And further in the opinion is the following quotation from a note 
to Gilham's Case, 2 Moody, 194, 195: 

" 'The human mind, under the pressure of calamity, is easily se- 
duced; and is liable, in the alarm of danger, to acknowledge indis- 
criminately a falsehood or a truth, as different agitations may pre- 
vail.' 

"Whilst the Bram Case is confined primarily to the rules of law re- 
lating to the admissibility of alleged confessions in criminal trials, 
yet it presents the purposes of the Fourth and Fifth Amendments to 
the Constitution in such forceful and impressive language that we 
cite it as bearing upon the proposition that whatever the defendant in 
this case may have said, when confronted by the sheriff and his dep- 
uty, who had wrongfully entered his dwelling in pursuit of evidence 
to sustain a charge of crime against him, should not be expected as 
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testimony in his trial. We conclude, therefore, that the testimony 
of Thomas and Lockhart was inadmissible, because of the circum- 
stances under which it was obtained, and that it should have been ex- 
cluded upon objection by defendant's counsel." 



Larceny — Appropriation of Amount of Check in Excess of that 
Due. — In Hedge v. State, 229 S. W. »62, the Court of Criminal Ap- 
peals of Texas held that where debtor by mistake gave creditor a 
check for an amount in excess of that actually due, and the creditor 
took the excess amount without the debtor's consent, with the intent 
to deprive debtor of the value thereof and to appropriate it to his 
own use and benefit, the creditor was guilty of theft of the excess 
amount under Vernon's Ann. Pen. Code 1916, art. 1332, notwithstand- 
ing that the creditor was entitled to a portion of the amount of the 
check, the theft consisting of the appropriation of the excess amount, 
and not in the taking of the check itself. 

The court said in part: "Counsel appointed to defend, with disin- 
terested fidelity has filed an able motion for rehearing, urging that 
what appellant took was in fact a check for $1,061, and that, inasmuch 
as he was rightfully entitled to part of the proceeds of said check, he 
was part owner of the property so taken, and hence guilty of no of- 
fense. We are unable to agree to the soundness of this proposition 
under the facts of this case. If A owes B $7.50, and by mistake 
gives in settlement a check for $75, which B accepts, places in his 
pocket, and presents at the bank, and, upon payment to him by the 
bank of the $75 called for by said check, conceives the intent to ap- 
propriate the $67.50 excess, he would be guilty of theft of such ex- 
cess. Illustrations might be multiplied. One might be given a trunk 
or grip by the owner, to be carried to a certain point, or a. carrier 
might receive a coat to be taken to a shop to be pressed, and in 
either illustration a $100 bill might be found therein, and if the party 
who had received the trunk, grip or coat originally conceived at the 
time of finding the money an intent to appropriate it, and did so ap- 
propriate it, it occurs to us that his offense would relate to the time 
of the appropriation of the money. In the instant case the bank lost 
nothing; the check was genuine, and drawn by the maker for the 
sum stated. The owner lost the $424, and the loss was not that of 
the bank. We think at the time appellant acquired said money, if 
his acquisition was accompanied with the intent at the time to ap- 
propriate said excess, it made him guilty of theft of the money. If 
charged with the theft of the check, there might be ground for the 
contention. A check in a sense is property whose value is wholly 
relative, and, unless there be money of the drawer in the bank named 
therein at the time of presentment for payment, said check but evi- 
dences an agreement to pay, and is subject to explanation, contradic- 
tion, or entire defeat of value, as are other similar instruments. It 
does not even operate as an assignment of funds, or the extinguish- 



